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• Without preventative medicine, GBS infections affect an estimated 1
in every 1,000 babies born in the UK.

• Each year, based on 700,000 babies born annually in the UK,
approximately:-

– 230,000 babies are born to mothers who carry GBS;

– 88,000 babies (1 in 8) become colonised with GBS;

– 700 babies develop GBS infections

– 75 babies (11%) die

• Of the survivors of GBS meningitis, up to one half suffer long-term
mental and/or physical problems, from mild-severe learning
disabilities, loss of sight and loss of hearing to lung damage.

• In around 12% of the survivors, the disabilities may be severe.

Source: GBS support group

GBS Infections – The Statistics
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• Breach of Duty

– Bolam v Friern Hospital 

Management Committee 

[1957] 2 All ER 118

– Bolitho v City & Hackney 

Health Authority [1997] 4 All 

ER 771

• Causation

– But for test / Material 

contribution

• Damage and Reasonable 

Foreseeability

Summary of the Law - Liability
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Breach of Duty – GBS claims

NICE Guidelines 2012 – Antibiotics for Early-Onset Neonatal 
Infection

• Families to be offered choice

• Intrapartum antibiotics prophylaxis to be administered in a timely 

manner to all eligible women

• Babies with suspected early-onset neonatal infection to be 
treated as quickly as possible

• Antibiotic exposure to be minimised in babies who do not have 
early-onset neonatal infection

• An integrated system of clinical care is needed to allow full 
implementation of the guidelines and recommendations
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• RISK FACTORS AND CLINICAL INDICATORS FOR EARLY-ONSET NEONATAL INFECTION

Breach of Duty – GBS claims

Red flag or two or more non-

red flag risk factors or 

clinical indicators 

No red flags and only one 

risk factor or clinical indicator

Perform investigations and 

start antibiotic treatment. Do 

not delay starting antibiotics 

pending the test results.

Use clinical judgement. Safe 

to withhold antibiotics? 

Necessary to monitor baby’s 
vital signs and clinical 

condition? If monitoring is 

required, continue for at 

least 12 hours. If antibiotics 

are required, give as soon as 

possible and always within 1 

hour of the decision to treat. 
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• On the balance of probabilities (51% or more), had the

GBS infection been identified and antibiotics

administered, the damage would not have occurred.

Causation – GBS claims

Statistics show 

that preventative 

measures can 

reduce the rate of 

early-onset GBS 

infections by up 

to 90%
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• Put the injured party 
back in the position they 
would have been but for 
the negligence (so far as 
money can).

• What we claim for 
depends on whether the 

baby has survived or not

How the Courts assess compensation

http://en.wikipedia.org/wiki/File:Rumpole.png
http://en.wikipedia.org/wiki/File:Rumpole.png
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• Due date - 22 March 2009 (EDD by ultrasound).

• Attendance – 27/02/09 - pre-labour premature rupture of 

membranes. Sent home with a leaflet. 

• Attendance – 28/02/09- change in colour of liquor, signs of 

early onset labour. Admitted and baby was born by 

ventouse delivery at 7:07 hours on 1 March 2009. 

• Apgar scores were satisfactory.

• Baby became floppy and pale with no respiratory effort.  

• Baby’s condition deteriorated over the next 24 hours. 
Resuscitation was required on 2 occasions.

• Intensive care was withdrawn at 50 hours of age and baby 

died on 3 March 2009. Cause of death was early neonatal 

sepsis.   

Case Study 1 – Fatal Claim
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Breach of Duty 

• 27/02/2009 – failure to prescribe 

antibiotics and admit for 

observation.

• Women presenting with 

spontaneous rupture of 

membranes under 37 weeks’ 
gestation should be given 

Erythromycin 200mg x 4 daily for 

10 days. 

• Failure to prescribe and 

administer antibiotics during 

labour.

• Failure to follow guidelines for 

Pre-Labour Rupture of 

Membranes and guidance issued 

by the Royal College of 

Obstetricians

Case Study 1 – Fatal Claim

Causation

On the balance of probabilities, if

antibiotics had been given on 27

February 2009 and during labour,

the baby would not have developed

an infection and she would not have

died.



Page 12

Liability admitted

Case Study 1 – Fatal Claim

Quantum

• PSLA

• Psychiatric injury claim for 

parents

• Bereavement Award

• Funeral Costs and 

Headstone

• Probate Costs

• Travel Expenses

• Care for mother

• Cost of private scans in  

subsequent  pregnancy

• Parents’ loss of earnings
• Future therapy for parents

• Cost of items purchased 

for the baby but not used

Case settled for £27,000
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Case Study 2 – The Facts

• Due date 26 February 2007.

• Admitted to hospital at 17 weeks’ gestation. Swab taken. 
Prescribed painkillers and sent home.

• Swab results  - heavy growth of GBS. Result was filed but no 

treatment was given or further action taken.

• Membranes ruptured at term + 7 days.  No acknowledgement 

of the GBS infection and no antibiotics during labour.

• Baby was born at 21.43 in a poor condition and required 

extensive resuscitation.  

• Histopathology report of placenta  - chorioamnionitis and 

funisitis. 

• Scan confirmed brain damage. 

• Baby has cerebral palsy. 
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Breach of Duty

• Filed swab test revealing GBS 

infection without taking any further 

action

• Failed to recognise the swab result 

until after the baby was delivered

• Failed to prescribe antibiotics 

during labour

• Failed to pay any or any adequate 

heed of national guidelines

• Amongst many others 

Case Study 2 – Allegations 

Causation

Had antibiotics been given

during labour the infection

would have been avoided and

the brain damage would not

have occurred.
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We claimed for the following:-

Case Study 2 – Quantum 

Past Losses

• Care (Commercial and gratuitous)

• Case Management Costs

• OT and Physiotherapy

• Equipment

• Travel Expenses

• Miscellaneous Expenses

• Interest

Case settled for £3.1m lump sum plus 

periodical payments of £220,000 for 

stage 1, £240,000 for stage 2 and 

£300,000 for stage 3

Future Losses

• Loss of Earnings

• Future Gratuitous Care

• Aids and Equipment

• Transport

• Increased costs

• Education

• Assistive Technology

• Physiotherapy

• SALT

• Accommodation

• Court of Protection

• Case Management and Paid   

• Care
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• Case concerns a delay in diagnosing and treating GBS and bacterial meningitis in

the early neonatal period.

• As a result, the claimant has been diagnosed with the following:-

– Cerebral palsy affecting all four limbs

– Epilepsy

– Severe short-sightedness

• She is severely disabled and requires assistance with all activities of daily living, a

waking carer and she has no independent mobility. She is not able to sit or stand

unsupported.

Case Study 3 – Summary
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• High ATL and low blood pressure in the 
antenatal period.

• Baby was large  - induction booked for 38 
weeks’ gestation.

• Admitted to hospital on 8 December 2008 
for induction of labour.

• Claimant’s mother found to have active 
genital herpes lesions  - induction was 
delayed until 12 December.

Case Study 3 – Antenatal Course
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• Induced on 12 December 2008 and membranes

were ruptured at 13.50 on 15 December 2008.

• At 22.15, Claimant’s mother started to shake.

Her temperature was 36.9.

• At 23.15, Claimant’s mother started to vomit.

FHR 190 bpm.

• 16 December at 00.10 – forceps delivery

• APGAR scores - 1 at 1 minute and 8 at 5

minutes.

Case Study 3 – Labour and Delivery
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• Mother’s temperature (38.9). Baby’s temperature

(39.2).

• Mother - started on antibiotics (high white blood

cell count).

• Baby - grunting - taken to the Neonatal Ward

for observation.

• If baby was still grunting after 3-4 hours, plan

was to admit her to SCBU for IV antibiotics,

bloods and CXR in view of possible sepsis.

Case Study 3 – Neonatal Period
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Case Study 3 – Neonatal Period

• 17.10 – paediatric review - baby grunting again, not 

interested in feeding. Concern she had sepsis.

• 19.00 – paediatric review – grunting with nasal flaring 

and slight subcostal recession. Baby was mucossy and 

not interested in feeding.

• Plan  - screen for infection and start antibiotics.

• Due to handovers and demand on services - delay until 

23.00 to start antibiotics by which time baby was 

seriously ill.

• Baby suffered brain damage and has CP as a result.
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• Delay in screening for infection and

administering antibiotics between 19.00 and

23.00 hours on 16 December 2008.

• As a result, baby sustained brain damage and

was later diagnosed with cerebral palsy.

• Letter of Claim sent and liability admitted in the

Letter of Response.

• The claim is currently being quantified but the

case is likely to be worth about £8,000,000 as a

capitalised sum.

Case Study 3 – Liability and Quantum 
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Legal Cost

• The amount awarded to claimants 

varies from £10,000 to £8,000,000 

+. 

• In addition, the Trust will have to 

cover the Claimant’s legal costs. 
These can range from £10,000 to 

£100,000 +. 

• At any one time Irwin Mitchell, 

London has about 4 or 5 GBS 

claims. 

• Other law firms specialising in 

clinical negligence claims will also 

have a number of GBS claims.

Legal and Societal Cost of GBS Claims

Societal Cost

• Many clients are forced to rely on 

benefits (Disability Living 

Allowance, Carers Allowance etc).

• Many clients will never be able 

to work.

• Disabled clients have to rely on 

NHS treatment for the rest of their 

lives.
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• GBS infections have devastating consequences for many children and

their families, whether this be death or a life long disability.

• GBS infections in babies are, in a number of cases,

preventable/treatable.

• This gives rise to costly litigation.

• Breaches of duty tend to follow a pattern:-

• Failure to consider infection as a possible cause of

complications during pregnancy

• Failure to prescribe and administer antibiotics during labour

• Failure to prescribe and administer antibiotics for early-onset

neonatal infection/failure to recognise and treat sick babies in

the first hours following their birth

• Causation

– Preventative measures can reduce the rate of early-onset GBS

infections by up to 90%

Conclusions
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Any Questions

?

Alison Eddy

Partner, Irwin Mitchell  

Alison.Eddy@irwinmitchell.com 


